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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/19/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC16-02159 
CASE NAME: ZGHOUL VS. ALZGOUL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY OMAR ALZGOUL 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for an in camera hearing as to grounds for withdrawal.  
The client is invited to participate if he wishes.  Because of confidentiality concerns, this will be 
handled by separate phone call rather than on CourtCall.  The Court will call counsel directly at 
the end of the law-and-motion calendar.  If the client wishes to participate, counsel should 
arrange to have him present in the attorney’s office, or join him in by conference call. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00169 
CASE NAME: NIKIDES VS. KOSOWAN 
HEARING ON MOTION TO DISMISS PLAINTIFFS ACTION 
FILED BY YAMILLE KOSOWAN, MASON-MCDUFFIE REAL ESTATE, INC. 
* TENTATIVE RULING: * 
 
Defendants’ and cross-defendants’ motion to dismiss the case for delay in prosecution is 
denied.  The state and future course of the case will be discussed at the upcoming CMC. 
 

  

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/19/20 

 
 

- 2 - 

 3.  TIME:  9:00   CASE#: MSC17-01342 
CASE NAME: LERNER VS. SAKLAN VALLEY 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY SNAPSPORTS, INC. 
* TENTATIVE RULING: * 
 
The motion of defendant SnapSports for a determination of good-faith settlement is denied.  
SnapSports and plaintiff have signed a bilateral settlement for $10,000, well below plaintiff’s 
asserted damages and well below SnapSports’s applicable insurance coverage.  Plaintiff can 
settle for such a modest amount against SnapSports if he wants to, but he cannot thereby 
absolve SnapSports of its potential responsibilities to co-defendant the district without a better 
showing than is made here. 
 
This is an action for injury to a student who allegedly slipped on slippery sports equipment 
manufactured and sold by defendant SnapSports.  SnapSports’s extremely conclusory moving 
papers contain no substantive analysis of the claims, asserting only that this is a cost-of-defense 
settlement.  But SnapSports offers no explanation how, if any of the defendants are liable at all, 
that liability would not ultimately come to rest with the equipment’s manufacturer.  The Court can 
conceive of such possible explanations (for example, that the problem was not faulty equipment 
but faulty maintenance by the school district); but SnapSports does not assert any such 
alternative theories, let alone offering any support for them.  Its reply papers are little better.  It 
points out that the complaint contains causes of action (such as premises liability) that would lie 
only against the district and not the equipment seller – but it still offer no explanation as to how 
the district could be held liable in the absence of any problem with the equipment, and thus in 
the absence of a likely indemnification or contribution claim from the district. 
 
It may turn out that plaintiff doesn’t really have much of a claim against any of the defendants – 
an assertion for which the Court certainly has no present evidentiary support.  If that does turn 
out to be the case, then this $10,000 settlement may turn out to look reasonable after all.  In that 
event, however, one would expect a similarly low settlement for the district to be forthcoming.  In 
the meantime, SnapSports offers no plausible theory on which such a lowball settlement should 
be allowed to absolve SnapSports of possible indemnification for contribution liability to the 
district, when the district still faces what plaintiff presents as a substantial liability case against it 
based apparently on asserted defects in SnapSports’s product. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON MOTION TO SUBSTITUTE MATTHEW HORNER IN PLACE OF DECEASED 
FILED BY CARL GARRETT 
* TENTATIVE RULING: * 
 
The motion to substitute Matthew Horner as plaintiff for deceased plaintiff Carl Garrett is 
granted, as explained in more detail in Line 5.  As the Court notes there, there remains some 
incompleteness or uncertainty as to whether, and how, the Garrett family trust (and thus Horner 
as its trustee) come to own the residence involved or Mr. Garrett’s former causes of action 
against either the Pontes defendants or the Venhaus defendants.  In Line 5 the Court discusses 
how it intends the parties to go about resolving that point of detail.  In the meantime, however, 
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the Court is granting leave for Horner to file the second amended complaint, and accordingly 
it formally grants this motion to confer on him the procedural status of plaintiff.  (Otherwise he 
would remain a non-party to this litigation, unable to file the SAC or anything else without 
intervention.) 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY CARL GARRETT 
* TENTATIVE RULING: * 
 
The motion of newly substituted plaintiff Matthew Horner for leave to file a Second Amended 
Complaint (SAC) is granted, subject however to the concerns and reservations expressed 
herein.  Horner may file the SAC by June 30, 2020, and should serve it on the Venhaus 
defendants as soon as practical.  Moreover, as the Court will discuss below, Horner may further 
amend his proposed pleading, if he thinks necessary, better to clarify the substantive basis for 
his self-identification as the new plaintiff in the case. 
 

Background and Procedural History 
 
This case has a complicated procedural history, not entirely clear from the Court’s file.  The 
complaint was originally filed on September 10, 2018 by plaintiff Carl Garrett, suing in his own 
name.  Garrett identified himself of the owner of the subject property, a residence at 4661 
Spinnaker Way, Discovery Bay.  Garrett alleged that he desired to sell this property, and 
engaged the Pontes defendants (including their brokerage entity) as realtors for that purpose.  
He alleged that on the Ponteses’ advice he entered into a contract to sell the property to the 
Venhauses, with them to occupy and pay rent for a time.  According to the complaint, the sale 
never went through for various reasons, but the Venhauses continued to occupy the property 
without paying rent. 
 
Plaintiff sued only the Pontes (realtor) defendants; he did not sue the Venhauses.  Thereafter he 
purported to substitute in Mr. Venhaus as a Doe defendant.  The Pontes defendants cross-
complained against the Venhaus parties, and the Venhauses in turn cross-complained back 
against the Pontes parties.  In April 2019, however, both of those cross-complaints were 
voluntarily dismissed by the respective cross-complainants, leaving only the original complaint 
by Garrett against the Pontes parties (and, possibly, Venhaus as a Doe). 
 
In late 2018, plaintiff Garrett moved for preferential trial setting on account of his own advanced 
age and failing health.  The motion was unopposed, and the Court set a jury trial for April 29, 
2019.  The Court commented at a CMC, however, that it was not at all clear from the papers in 
the Court’s file just how much of a jury-triable case there was.  The Court expressed its intention 
to find out from the parties what triable fact issues there were that would be presented in a jury 
trial, and how much of the case’s substance would better be presented as a matter of dispositive 
legal arguments or decision on a paper record. 
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Shortly before the scheduled trial date, however, plaintiff Garrett asked for a continuance of 
the trial because he was too ill to attend.  The Court granted the continuance and vacated the 
trial date. 
 
Meantime, plaintiff Garrett filed a petition in this action to compel arbitration against the Venhaus 
parties, on the strength of an arbitration provision in the sales contract between Garrett and the 
Venhauses.  That petition was taken off calendar at Garrett’s request, without elaboration but 
presumably on the basis that the Venhauses had agreed to proceed to arbitration.  The Court 
was thereafter advised that the bilateral dispute between Garrett and the Venhauses had in fact 
gone to arbitration and been resolved there, though the Court was never apprised of the 
substance of that resolution. 
 
Plaintiff Garrett passed away in January 2020.  About two months later, the present three 
motions were filed:  (A) a motion by James Horner, as trustee of Garrett’s family trust, to 
substitute himself for the now-deceased Garrett as plaintiff in the action (Line 4); (B) this motion 
for leave to file the SAC (Line 5) (the “first amended complaint” apparently being the Doe 
amendment to the original complaint adding Venhaus); and (C) Horner’s motion for trial 
preference under Code of Civil Procedure § 36 (Line 6). 
 

The Proposed Amendment 
 
The present motion, for leave to file the SAC, is very scanty as filed.  It does not include a copy 
of the proposed SAC as is required by court rules; and its argument in support consists of only a 
single sentence saying that the parties have agreed to bring all of this dispute into a single 
forum.  The proposed SAC is provided, however, by the Pontes defendants in their oppositions 
to all three motions.  Apparently the proposed SAC would do two things.  First, it would 
substitute Horner, as trustee of Garrett’s family trust, as plaintiff in the action.  And second, 
it proposes to bring the Venhaus parties (James and Colene) into the case as defendants, 
on different substantive bases from those asserted against the realtor defendants. 
 

The Propriety of Substituting In Horner 
for Garrett as Plaintiff 

 
The Pontes defendants oppose this motion, as well as the motion to substitute plaintiff (Line 4), 
on the ground that the moving party has not (yet) established that he is the proper successor to 
Garrett as either the owner of the subject residence or the proper proponent of the causes of 
action in the SAC.  The Ponteses say that if the SAC is filed, they will promptly follow up with a 
demurrer challenging whether Horner is a proper party to assert any such claim. 
 
On the present state of the papers, the Ponteses have a point.  In his original complaint Garrett 
sued in his own name and identified himself as the owner of the subject property.  He did not, 
for example, state that the property was owned was owned by Garrett’s family trust.  The 
transactional documents attached to the complaint appear to be in accordance with Garrett’s 
personal ownership.  And as the Ponteses point out, while Horner does provide papers 
apparently establishing that he is the successor trustee to the Garrett family trust, he does not 
explicitly cover the further point of how the trust comes now to be the owner of either the subject 
property or Mr. Garrett’s asserted causes of action, whether against the Pontes defendants or 
against the Venhaus defendants. 
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Having said that about the present documents, however, the Court expresses the strong 
suspicion that this may just be a matter of incomplete paperwork.  Whether or not the residence 
was placed within the family trust during Garrett’s lifetime, it may very well be true that the 
residence (and any other property of Garrett’s, e.g., choses in action such as the present 
litigation claims) passed by operation of law into the family trust upon Garrett’s death.  If so, then 
it would appear that the trust now owns the property and the claims, which makes Horner (as 
trustee) the right plaintiff to pursue them.  And even if that should not be so, then there surely is 
some legal representative to be appointed in probate court to carry on this fight on behalf of 
Garrett’s estate. 
 
Accordingly, the Court grants leave to file the SAC, subject to any attacks defendants may 
choose to make on Horner’s standing as plaintiff, whether by demurrer or otherwise.  However, 
the Court directs counsel for Horner and counsel for the Ponteses to meet and confer on this 
point before any such demurrer is to be filed.  If (as the Court hypothesizes) the trust is the 
proper plaintiff, and some more complete paperwork would suffice to demonstrate that, the 
Court expects the parties to proceed accordingly rather than by resort to the law-and-motion 
calendar.  And the Court accordingly grants Horner leave now to further tinker with his SAC on 
this point if appropriate. 
 

The Addition of the Venhaus Defendants 
 
The SAC also proposes to proceed with the claims of Garrett (and/or the family trust) against 
the Venhauses as well as against the Pontes defendants.  The Court assumes that this is what 
the moving papers mean when they say that it has been agreed to bring the entire dispute into 
one proceeding.  What the papers don’t explain, however, is what happened to the supposed 
arbitration between Garrett and the Venhauses.  The Pontes defendants now inform the Court 
that Garrett/Horner and the Venhauses had agreed to waive the mandatory arbitration provision 
and litigate the Garrett-Venhaus dispute in this case.  If no arbitration has occurred, and both 
sides want to skip that step, that appears entirely appropriate – and as the Pontes defendants 
correctly comment, they have no right to require the other two sets of parties to arbitrate if they 
choose not to.  But the Court had previously gotten the impression that Garrett and the 
Venhauses had in fact proceeded to arbitration and result. 
 
The Court further notes that the present motions were apparently not served on the Venhaus 
parties or their attorney.  That’s not unusual, when a proposed amended complaint seeks to add 
new parties to the case.  However, it means that the Court is not apprised of the views of the 
Venhaus parties as to whether they have or have not arbitrated with Garrett, whether they do or 
do not desire such arbitration, and whether they have agreed (as Horner’s papers say) to 
proceed to resolve their bilateral dispute with Garrett/Horner in this action.  Those views will 
presumably be forthcoming once the Venhauses are served with the SAC. 
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 6.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE PURSUANT TO CCP 36 
FILED BY CARL GARRETT 
* TENTATIVE RULING: * 
 
The motion for preferential trial setting pursuant to Code of Civil Procedure § 36 is denied, at 
least for now.  However, the Court is concerned with the status and immediate future course of 
this case, and special-sets it for Case Management Conference on July 15, 2020 at 8:30 a.m. 
 
Last year this case was given a preferential trial date of April 29, 2019 on the basis of the 
advanced age and ill health of the then-plaintiff, Mr. Garrett.  Unfortunately he proved to be 
medically unavailable to attend trial then, and even more lamentably he has since passed away.  
As is discussed in Lines 4 and 5, it is represented that his claims are now being pursued by the 
successor trustee of his family trust. 
 
Unusually, this motion rests not on any age or health problems of any party, but rather on the 
lamentable terminal illness of plaintiff’s counsel, Mr. Russell.  That takes the motion out of the 
literal terms of § 36, which speaks of the illness of a party, not an attorney.  Nevertheless, the 
Court has no doubt that it would be both empowered and inclined to consider counsel’s health 
situation in deciding on time for trial as a matter of ordinary trial-setting discretion. 
 
Unfortunately, there is more than a little doubt as to whether that is really practical on the 
present state of this file.  While the Court is entirely sympathetic with both Mr. Russell’s desire to 
bring this matter to completion during his own useful lifetime, and the (presumed though 
unstated) preference of Mr. Horner to use Mr. Russell’s services for that purpose, the Court has 
a number of quite serious concerns about how soon this case could be brought to trial, and 
whether that can occur before Mr. Russell’s health deteriorates too far for him to be able to try 
the case. 
 

 Most notably, the Venhaus defendants – who, judging by the pleadings, would appear to 
be the front-line wrongdoers in plaintiff’s narrative of this dispute – are not even in the 
case yet.  They have not been served even with the present motions, let alone the 
proposed second amended complaint. 

 It is not at all clear, moreover, whether there was or was not already a fully litigated 
arbitration proceeding between Garrett/Horner and the Venhauses.  The Court is rather 
vaguely told (mainly by the other defendants, the Ponteses) that the Venhauses are 
amenable to being brought into this litigation.  But it has not been told that by the 
Venhauses themselves, and does not know whether they will be answering, demurring, 
moving for summary judgment, requesting confirmation of an arbitration award, or what 
other response they may have.  And presumably they have not engaged in any 
substantial discovery, either offensive or defensive. 

 Bringing the Venhaus defendants into the case also represents a major expansion of the 
substance of the case, as the claims to be asserted against them will necessarily be 
different from the claims being asserted against the broker defendants. 
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 As discussed in Lines 4 and 5, it is not even well established yet that Mr. Horner is the 
proper party to proceed with claims formerly belonging to Mr. Garrett. 

 Nor is the case now at issue, or even particularly close to being at issue. 

 Even as between plaintiff and the Pontes defendants, the Court is in considerable 
uncertainty as to what the triable fact issues (if any) might turn out to be, or to what 
extent the disputes at hand may be resolved by contentions of law, or on the basis of the 
transactional documents, or on the basis of uncontested factual assertions by the 
various sides.  It was for this reason that last year the Court had called on the attorneys 
to meet and confer on the shape and extent of the trial to be held then – but that never 
occurred meaningfully.  It should go without saying, the Court hopes, that if there are 
genuinely disputed issues of dispositive fact in this case, the Court has every intention of 
according the parties a jury trial on such issues.  What the Court does not want to do, 
however, is to dump a messy case in the lap of a jury without clear definition of the 
issues for its decision, or to try to figure out the law of the case as the trial goes along.  
Still less does it desire to require citizens to report for jury duty on what may turn out to 
be a case disposed of on legal points or undisputed facts.  Hence the Court’s desire to 
get a better understanding of all three sides’ takes on what is at issue in the case and 
how it can best be decided. 

 Finally, although the Court will do its best to get urgent cases tried urgently, it must note 
that at this time it remains uncertain when the Court will again be in a position to proceed 
with jury trials in civil cases, in light of the COVID-19 situation and the spillover effects of 
the recent court closure.  At present the Court is not conducting civil jury trials.  
Moreover, once we resume, jury selection is expected to be considerably longer and 
more difficult than usual because of restrictions on how many panel members may be in 
the jury assembly room or a courtroom at one time.  The Court is also facing a 
substantial backlog of scheduled or demanded trials in other cases, where trials were 
previously calendared for the period of court closure. 

 
The attorneys should expect to address these points, as best they can, at the upcoming CMC.  
They should probably expect that the Court may order a round of trial briefs to bring better 
definition to this at some point.  Finally, they should be ready to discuss ADR options. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01729 
CASE NAME: PEREZ VS. CITY OF EL CERRITO 
HEARING ON MOTION FOR DISCOVERY OF PEACE OFFICER PERSONNEL RECORDS 
FILED BY SARAH PEREZ 
* TENTATIVE RULING: * 
 
Plaintiff’s Pitchess motion for court review of officers’ personnel files is granted in part, and 
denied in part as unnecessary. 
 
Plaintiff was formerly a police officer with the El Cerrito Police Department.  In this lawsuit she 
contends that she was subjected to various forms of sexual harassment or related retaliatory 
conduct.  In this motion, plaintiff asks the Court to require that several stated categories of 
documents be produced for the Court’s review. 
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The Pitchess Procedure 

 
Penal Code § 832.7(a) and Evidence Code §§ 1043-1046 set up an exclusive procedure for 
discovery of certain police personnel files.  Section 832.7(a) provides that with exceptions not 
applicable here, 
 

the personnel records of peace officers … and records maintained by an state or 
local agency pursuant to Section 832.5, or information obtained from these 
records, are confidential and shall not be disclosed in any criminal or civil 
proceeding except by discovery pursuant to Section 1043 and 1046 of the 
Evidence Code. 

 
Section 1043 similarly provides that in any case in which discovery is sought of such records, 
the procedure is to file a motion (commonly called a Pitchess motion), supported by a 
declaration showing good cause for the discovery and the materiality of the information to the 
subject matter of the litigation.  If good cause is shown, the Court must review the requested 
records in chambers in the manner provided in Evidence Code § 915 (review of privilege claims) 
to determine what information or records, if any, should be disclosed. 
 

Requests Outside the Pitchess Procedure 
 
At the outset, the Court is hard-pressed to understand why both sides seem to be taking it for 
granted that all of the requested categories of documents are covered by the Pitchess 
procedure in the first place.  It is apparent to the Court that much of the requested material 
is not. 
 
Under either § 832.7(a) or § 1043, the Pitchess review procedure – which is really to say, the 
statutory prohibition on discovery by any means other than Pitchess review – applies only to 
“personnel records of peace officers” and “records maintained … pursuant to Section 832.5”, 
or “information obtained from these records”. 
 
Police “personnel files” are defined in Penal Code § 832.8(a): 
 

(a) “Personnel records” means any file maintained under that individual’s name 
by his or her employing agency and containing records relating to any of the 
following: 
(1) Personal data, including marital status, family members, educational and 
employment history, home addresses, or similar information. 
(2) Medical history. 
(3) Election of employee benefits. 
(4) Employee advancement, appraisal, or discipline. 
(5) Complaints, or investigations of complaints, concerning an event or 
transaction in which he or she participated, or which he or she perceived, and 
pertaining to the manner in which he or she performed his or her duties. 
(6) Any other information the disclosure of which would constitute an 
unwarranted invasion of personal privacy. 
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This does not mean simply “anything pertaining to a police officer’s job performance”.  It means 
simply what it says it means.  Information is “not protected from disclosure by section 832.7 
unless the request encompasses one of the types of information enumerated in section 832.8.”  
(Comm’n on Peace Officer Standards & Training v. Superior Court (2007) 42 Cal.4th 278, 294.)  
Otherwise unprotected information does not become protected simply because it may be placed 
in a personnel file.  (Id. at 290-91.) 
 
Section 832.5 relates to investigations of citizen complaints against officers.  It is therefore 
irrelevant to the at least most of the materials requested here, which pertain to internal matters 
within the El Cerrito Police Department. 
 
Indeed, the Pitchess statutes themselves expressly contemplate the possibility of discovery of 
the same subject matter by non-Pitchess means.  Section 1045(c) requires that 
 

In determining relevance where the issue in litigation concerns the policies or 
pattern of conduct of the employing agency, the court shall consider whether the 
information sought may be obtained from other records maintained by the 
employing agency in the regular course of agency business which would not 
necessitate the disclosure of individual personnel records. 

 
Plaintiff’s requests 6, 9, and 12 fall directly within the scope of protected material; they call in 
plain terms for the personnel files of three specified officers. 
 
The Court cannot see, however, that plaintiff’s requests 1 through 5 fit within § 832.7’s ambit 
and protection.  Those requests call for documents relating to various specific, identified 
investigations.  There is nothing in §§ 832.7 or 832.8 that covers “investigations” that are not 
“personnel files”.  If documents relating to these investigations are actually part of any officer’s 
personnel file, they are covered – though not if they exist separately and are simply placed in 
the personnel file.  But the requests assume, and the Court likewise assumes, that there exist 
distinct investigative files that do not constitute any officer’s personnel file.  A file on a particular 
investigation would not constitute a “file maintained under [an] individual [officer’s] name” as 
stated in § 832.8. 
 
Similarly, requests 7, 8, 10, 11, 13, and 14 do not in plain terms call for personnel files, and they 
may call for § 832.5 materials only in part.  Requests 7, 10, and 13 call for “any complaints of 
sexual harassment, sex discrimination, or retaliation” against the three specified officers, 
“whether sustained or not and whether by a citizen or member of law enforcement”.  Requests 
8, 11, and 14 similarly request “investigations into any complaints of sexual harassment, sex 
discrimination, or retaliation” against those officers.  Insofar as these requests cover citizen 
complaints, they probably fall within § 832.5, and thus within the Pitchess procedure.  But any 
such complaints or investigations made internally (not by “citizens”) do not.  And unless they 
directly constitute personnel files, they are not covered by § 832.7 or the Pitchess procedure. 
 
The Court thus denies this motion as to all of these requests insofar as they do not fall within the 
scope of §§ 832.7(a) or 832.8 – not because plaintiff is not entitled to the discovery sought, but 
rather because she need not resort to a Pitchess motion and review to get them.  As far as the 
present motion goes, these non-Pitchess requests stand the same as any other document 
requests made under the Code of Civil Procedure in a civil case.  They appear to stand no 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/19/20 

 
 

- 10 - 

differently, for example, from (say) a private company’s investigation of a sexual-harassment 
accusation made against an executive – or, for that matter, a trucking company’s investigation 
of a fatal road accident.  Plaintiff may request such documents by serving ordinary requests for 
production.  If defendants object to them, they may serve objections.  The discovery dispute 
may then proceed by ordinary procedural course – meet and confer, discovery facilitator, and 
(if necessary) motions to compel or for protective orders. 
 

Pitchess Files 
 
As for requests 6, 9, and 12 – and the other requests, to the extent they cover any materials 
falling within the coverage of § 823.7(a) or 838 – the Court finds good cause for a Pitchess 
review as to all requested categories. 
 
The custodian should bring all materials that the City believes may fall within Pitchess.  If (in the 
Court’s view) they do, the Court will conduct the required review.  If (in the Court’s view) they do 
not, the Court will not review them, leaving them to the ordinary discovery process.  Anything 
not produced, however, will be regarded as not protected by § 823.7(a) for purposes of future 
discovery proceedings. 
 
This creates a certain logistical difficulty.  At present, due to the COVID-19 virus, this 
Department is conducting its weekly law-and-motion calendars solely by CourtCall, which 
obviously won’t work for Pitchess review.  Attorneys and parties are physically appearing in 
court for other limited procedures, however, such as a bench trial now going in in this 
Department.  Accordingly, counsel and the custodian of records should physically appear (with 
face masks) in Department 12’s courtroom at 9:30 a.m. on Friday, June 19.  (Counsel are 
excused from having to contact each other or the Court to contest the tentative.) 
 
Also, counsel are reminded that we do not provide court reporters in civil departments.  If a 
transcript is desired, therefore, counsel will have to arrange for a private reporter. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-02472 
CASE NAME: DENIZ KNAPP VS. WILLIAM S MACMORAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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 9.  TIME:  9:00   CASE#: MSC20-00049 
CASE NAME: PHILLIPS VS. POGUE 
HEARING ON MOTION TO STRIKE GENERAL DENIAL 
FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to strike the answer filed on behalf of Persian Rose LLC is 
granted.  The answer was filed by Michael Pogue on behalf of himself and the LLC.  Mr. Pogue 
is not a lawyer.  He may represent himself in pro per, but he may not represent a corporation 
such as this LLC.  Persian Rose LLC is given 45 days from service of an Order After Hearing 
hereon in which to file its answer or other response to the complaint through a properly 
admitted attorney. 
 

  

10.  TIME:  9:00   CASE#: MSC20-00049 
CASE NAME: PHILLIPS VS. POGUE 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGS. 
FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel discovery responses is granted.  Defendant Pogue must 

serve responses to defendant’s first set of form interrogatories and first set of requests for 

admissions (both served on or about March 14, 2020), without objections and with verifications, 

within 30 days following service of the Order After Hearing hereon. 

Sanctions are awarded in the amount of $120, payable by Pogue to plaintiff within 30 days 

following service of the Order After Hearing hereon.  Mr. Phillips, who is also not an attorney, 

cannot recover for his own time (or that of any other non-attorney helping him) spent preparing 

and filing this motion. 

 

  

11.  TIME:  9:00   CASE#: MSN19-1992 
CASE NAME: SOLOFF VS. CALIFORNIA 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET AT  REQUEST OF BOTH PARTIES 
* TENTATIVE RULING: * 
 
The hearing on this petition is continued to July 10 by stipulation of the parties.  If the parties 
need more time to discuss the matter they can request it. 
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12.  TIME:  9:00   CASE#: MSN20-0389 
CASE NAME: CLAIM OF JERON BROWN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall.  The Court sees no explanation for the amount of the 
settlement in light of the severity of the injuries.  Was this the policy limit?  It will not surprise the 
Court if that is the explanation, but on the present papers no explanation is offered. 
 

  

13.  TIME: 10:00   CASE#: MSC15-00997 
CASE NAME: SOUTHPORT LAND VS. TOUMAZOS 
SCHEDULING CONFERENCE SET BY THE COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss scheduling.  The Court and counsel had previously 
informally discussed some common-sense possible solutions to this problem, and the Court has 
suggested a settlement conference if necessary. 
 

  

14.  TIME: 10:00   CASE#: MSC18-02060 
CASE NAME: WENCE VS. CRUZ 
SCHEDULING CONFERENCE SET BY THE COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss scheduling. 
 

 

 


